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JUDGES’ SALARIES AND PENSIONS AMENDMENT BILL 2007 
Second Reading 

Resumed from 20 June. 

MS S.E. WALKER (Nedlands) [8.50 pm]:  The opposition will support the Judges’ Salaries and Pensions 
Amendment Bill 2007 provided that the Attorney General clarifies a few matters.  The bill is designed to bring 
Western Australian legislation into line with other legislation in Australia so that if a judge is appointed in 
Western Australia after he or she has turned 60, the judge will become eligible for a pension.  Judges must retire 
at the age of 70.  In effect, the bill provides a formula that is based on the current judicial salary to calculate the 
pension to which a judge is entitled once he has left the service.  The bill amends the Judges’ Salaries and 
Pensions Act.  Clause 4 of the bill states - 

(1) After section 6(2aa) the following subsection is inserted - 

“ 
(2ab) Where a Judge retires on attaining the age of 70 years having served as a 

Judge for less than 10 years, the Judge is entitled to a pension at a rate equal 
to the percentage (“P%”) of the current judicial salary calculated using the 
formula - 

The formula is then explained.  Clause 4(3) seeks to insert the following subsection - 

(2ba) Where a Judge retires and - 

(a) the Minister certifies that the retirement is due to permanent disability or infirmity; 
and 

(b) the Judge, had he continued to serve as a Judge until attaining the age of 70 years, 
would not have completed 10 years service as a Judge, 

the Judge is entitled to a pension at a rate equal to the percentage of the current judicial salary 
that would have been P% under subsection (2ab) if the Judge had continued to serve as a Judge 
until attaining the age of 70 years. 

One issue that was raised in the Liberal Party room was whether a judge would have to serve a certain amount of 
time before he could access a pension.  It seems that under these proposed subsections, if, for instance, a judge is 
in the job for six months and is then found to be medically unfit, he will get a percentage of the pension based on 
the six months that he was in the position.  Is that correct? 

Mr J.A. McGinty:  I thank the member for giving me some advance notice of the question.  The member has 
referred to clause 4 on page 2 of the bill.  This is the pro rata provision.  Proposed subsection (2ab) states - 

Where a Judge retires on attaining the age of 70 years . . .  

The judge must work through to the age of 70.  Using the member’s example, if a judge were appointed at the 
age of 62 and did not work through to the age of 70, he would not get a pro rata pension.  There is one exception, 
which is covered by proposed subsection (2ba) to which the member referred.  In the second reading speech 
I said - 

A judge would become entitled to a judicial pension only if he or she has worked right through to the 
statutory retiring age of 70 years, unless forced to retire earlier due to permanent disability or infirmity.  

Ms S.E. WALKER:  Right.  If the Attorney General appointed a 62-year-old judge tomorrow and that judge 
worked only to the age of 68, would he have any claim on a pension?   

Mr J.A. McGinty:  None whatsoever.   

Ms S.E. WALKER:  If the same judge was appointed tomorrow and he suddenly became ill next week and 
could not work any longer, would he get a pro rata pension based on the week that he had worked?  That is an 
extreme case.   

Mr J.A. McGinty:  If that judge retired on account of permanent disability or infirmity and that was not in 
dispute, he would get a pension as if he had worked through to the age of 70.   

Ms S.E. WALKER:  Yes, but it would be based only on the week that he had worked.   

Mr J.A. McGinty:  No.  The last paragraph of clause 4 - 
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Ms S.E. WALKER:  Okay.  This was of concern to the Liberal Party.  The Attorney General is saying that if a 
judge is appointed tomorrow at the age of 62 but, in a year’s time, at the age of 63 he becomes infirm and has to 
retire, he will be considered to have served his time up to the age of 70.  Is that right?   

Mr J.A. McGinty:  I think I am misreading the proposed subsection and am therefore misleading you.  It says 
that in circumstances of infirmity - 

Ms S.E. WALKER:  He will get a percentage of the judicial salary - 
. . . that would have been P% under subsection (2ab) if the Judge had continued to serve as a Judge until 
attaining the age of 70 years. 

In the example I gave, the judge might work for only a year but would have a greater entitlement than that; that 
is, he would be entitled to a pension based on a further seven years.   

Mr J.A. McGinty:  In those circumstances, a judge would be entitled to - 
. . . a pension at a rate equal to the percentage of the current judicial salary . . . if the Judge had 
continued to serve as a Judge until attaining the age of 70 years.  

Ms S.E. WALKER:  Yes.  For instance, a judge who was appointed at the age of 65 would possibly expect to 
work for five years, but after six months he could fall ill and would not work the remaining four and a half years.  
However, he would still be paid a pro rata pension as if he had worked five years as a judge.   

Mr J.A. McGinty:  The formula that is set out in the bill - 

Ms S.E. WALKER:  I do not think that the formula matters.  I am interested in what he is entitled to; that is, 
whether he is entitled to a pension based on the five-year period or the six months that he actually worked.   

Mr J.A. McGinty:  It is a question of when a disability occurs and the effect that it would have.   

Ms S.E. WALKER:  Yes - on what he is entitled to.   

Mr J.A. McGinty:  A judge is entitled to 60 per cent of the judicial salary on retirement provided that he has 
worked for 10 years.  Consequently, the formula - 

Ms S.E. WALKER:  I will leave the Attorney General to think about it and I will contribute a bit more to the 
second reading debate.  Are the Attorney General’s advisers present?   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  This is an important issue.  It will take only five or 10 minutes to discuss this issue during 
the consideration in detail stage.  Does the Attorney General see where I am coming from? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Good.  I will leave that issue with him for a moment.  The opposition is concerned about 
that part of the bill.   

The Attorney General said in the second reading speech that the bill was being introduced to enable the 
government to expand the pool of judges available in Western Australia.  I presume that this is being done so 
that judges can be appointed to help with the backlog of cases in the courts.   

Mr J.A. McGinty:  No.  This is just to ensure that we expand the range of people who can be appointed.   

Ms S.E. WALKER:  I do not understand why that is happening.  The Attorney General does not seem to have a 
lot of confidence in the young people in the legal profession.   

Mr J.A. McGinty:  If the best person for the job happens to be 62 years of age, the bill will enable that person to 
be treated as he or she would be treated as a judge in any other jurisdiction in Australia; that is, the judge will be 
entitled to a pro rata pension.   

Ms S.E. WALKER:  I wondered whether the Attorney General was putting himself in line for such a position 
when he leaves Parliament one day.   

Mr J.A. McGinty:  I think it would be a most worthy appointment.   

Ms S.E. WALKER:  No.  On 23 January this year I raised the issue of the appointment of judges, particularly in 
the District Court because of the unacceptable 51-week wait for a trial.  The chief judge of the District Court 
called for appointments to be made in her annual review of the District Court criminal justice system.  It will be 
good if some new judges are appointed to the District Court.   

In my press release, I said that Chief Judge Kennedy was concerned about the backlog in the court system.  In 
her report, she said that even with the appointment of two new judges by January 2008, her target delay of 20 
weeks for an accused to face trial still would not be met.  I was preparing for the Bail Amendment Bill this week, 
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which is coming on for debate soon, and I looked at the Law Reform Commission working paper and report of 
1997.  The chairman of the commission was then Chief Justice David Malcolm.  The commission said that the 
delay in waiting for a trial in those days was four months, and the commission was horrified.  We are now up to 
51 weeks.  The Chief Judge of the District Court has said that she would like the delay to get back to 20 weeks.  
My press release states - 

Judge Kennedy is on record as saying that existing delays provide significant additional stress for crime 
victims and their families, the accused and their families and undermines the quality of justice due to 
witness memory loss and difficulty contacting witnesses. 

We have the worst criminal trial delay record for an intermediate court in the nation, and it has not been relieved.  
I have raised this matter with the Attorney General in the second reading debate because we already have 
provision in the Supreme Court Act and the District Court of Western Australia Act for auxiliary judges; that is, 
for people to be appointed as auxiliary judges.  The provision for auxiliary judges was brought in by the then 
Minister for Police, Hon Kevin Prince.  He introduced a bill that provided for the appointment of retired judges 
and other qualified persons as auxiliary judges for periods of up to 12 months to assist in meeting the workload 
of the Supreme Court and District Court.  I will read from the minister’s second reading speech on 19 June 1997.  
Hon Kevin Prince said - 

Over the next five to 10 years a pool of retired judges will develop as a number of judges of the 
Supreme Court, the District Court, the Family Court and other courts retire on either reaching the 
compulsory retiring age of 70 years or because they elect to retire before that time.  The Government 
believes this pool of retired judges could be usefully employed on the basis of short-term appointments 
in helping to deal with the courts’ case load; for example, when judges of the courts take annual leave 
or long service leave . . .  

This bill has nothing to do with the auxiliary judges’ scheme whereby a judge is recalled back to the court.  The 
Attorney General is not thinking of ever appointing a judge who has retired again under this provision. 

Mr J.A. McGinty:  No.  This is unrelated to that. 

Ms S.E. WALKER:  Yes.  Good. 

Mr J.A. McGinty:  Can I answer your earlier question while we are here?  What this legislation says is that 
when a judge serves 10 years, he can retire and get 60 per cent of the judicial salary for life. 

Ms S.E. WALKER:  That is the current provision. 

Mr J.A. McGinty:  That is the current provision. 

Ms S.E. WALKER:  What happens if, under the current provision, a judge does not serve the 10 years? 

Mr J.A. McGinty:  They have to, in order to get the judicial pension - 

Ms S.E. WALKER:  They do not get the pension? 

Mr J.A. McGinty:  They do not get the judicial pension. 

Ms S.E. WALKER:  Someone who is over 60 years will get a better deal than a current judge. 

Mr J.A. McGinty:  No.  If somebody is appointed over the age of 60 and cannot serve the 10-year qualifying 
period, this measure provides that they will get the judicial pension pro rata.  Someone who is appointed at 
aged 62 will get eight-tenths of a judicial pension if they work until they are aged 70.  The next issue, which is 
what we were discussing before, is if somebody commences at age 62 and does not reach age 70.  That person 
would not get either a pension or a pro rata pension unless they finished up on account of some permanent 
disability or infirmity.  In those circumstances, as is common with superannuation arrangements generally, 
judges will get a pension based upon what they would have received if they had worked through to age 70.  
Someone who starts at age 62 and who retires at age 64 with a permanent disability will get eight-tenths of a 
judicial pension. 
Ms S.E. WALKER:  The retired judge would not get two-tenths for serving for two years? 
Mr J.A. McGinty:  No, he will get eight-tenths because a disability took him out. 

Ms S.E. WALKER:  I hope that members of the Legislative Council will look at this.  At the moment someone 
can be appointed as a District Court judge at age 45.  If that person decided to resign after five years, he would 
not get a pension. 

Mr J.A. McGinty:  That’s right.  
Ms S.E. WALKER:  If a 65-year-old person is appointed under this bill and works until he is 70, he will get a 
pension. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 18 September 2007] 

 p5175b-5179a 
Ms Sue Walker; Dr Janet Woollard; Mr Jim McGinty 

 [4] 

Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  Why? 
Mr J.A. McGinty:  Because there is a mandatory retirement age and that person cannot work the full 10 years. 
Ms S.E. WALKER:  I really do not understand.  It seems unfair to me. 
Mr J.A. McGinty:  There is no intention to introduce pro rata other than for people who are forced to retire by a 
mandatory retirement age. 

Ms S.E. WALKER:  People’s health starts to go downhill when they are older than 62, does it not?  The 
Attorney General must feel it in his bones.  People start to have more difficulties as they get older. 

Mr J.A. McGinty:  I had not noticed it. 

Ms S.E. WALKER:  I come back to what I said during the second reading debate regarding auxiliary judges.  
When I referred to the fact that the District Court was short two judges, the Attorney General said on that same 
evening that he might appoint acting judges, who might be retired judges, to come in and fill the gaps.  That 
caused me to look at the definition of an “acting judge” as opposed to an “auxiliary judge”.  I found a speech 
headed “Acting judges: a non-theoretical danger”.  I thought I would refer to that research I did on acting judges.  
The issue of having experienced trial judges in the District Court or Supreme Court is one that in other 
jurisdictions has caused a little difficulty.  Firstly, if judges are appointed this way - I am not sure what the 
Attorney General will do or where he will put the new judges under this system - and only acting judges are put 
into the District Court, it gives the court only 20 judge weeks a year, which is well under the normal 38.  An 
extensive graph analysis of the District Court, which is in the latest annual report of the District Court, shows 
that that will not clear its monumental backlog.  Acting judges appointed from the legal profession has been 
found by the other states to be dangerous.  I am referring to a speech by Justice Michael Kirby from the High 
Court.  He described it as an indispensable prerequisite of a just legal system that an appropriately impartial 
person be appointed.  I do not know whether the Attorney General has looked at that and whether that is why he 
will draw upon members of the judicial profession and appoint them as judges rather than as acting judges.  
Michael Kirby said that unless acting judges are drawn from retired and experienced criminal trial judges from 
the District Court or Supreme Court, appointments will need to be made from the legal profession.  This means 
that lawyers will have to fit their judicial work around their legal practice.  The scheme proposed by the heads of 
jurisdiction that was specially set up to consider the backlog contemplates in this state that an acting judge will 
work two weeks per month and that during that period, pursuant to the District Court Act, the judge will not be 
allowed to practise during that period.  Some of the articles from the eastern states that I have read show that the 
danger is that the proposed scheme undermines, they say, the tenured judicial independence.  Acting judges, they 
say, drawn from a pool of barristers and solicitors who act in a part-time position are seen by members of the 
legal profession in other states as a creeping dangerous phenomena of Labor governments in Victoria and New 
South Wales, which easily leads to the politicisation and undermining of the independent judiciary.  In other 
jurisdictions where the concept of acting judges has been tried, it has come in for a lot of criticism.  Way back in 
1998, Hon Justice Kirby said of these dangers that every informed member of the legal profession knows the 
stories that are circulating.  Ambition for appointment in an acting judge is potentially a very dangerous thing.  
Also, if the acting judge is not used frequently, his skills are not maintained.   

Apart from the issue of unfairness with the pension, the bill before us to widen the pool of judges is good, but I 
am hoping that the Attorney General will appoint some judges to the District Court to clear the backlog.  The 
Attorney General has appointed one or two but the Chief Judge of the District Court took that into account when 
she considered her remarks set out in her latest annual report.  I do not have a lot more to say about this bill.  I 
would not mind going into consideration in detail, so that the Attorney General’s advisers can assure me on that 
last issue and so that members can consider it.  If the Attorney General does not mind, it would be for just five 
minutes. 
DR J.M. WOOLLARD (Alfred Cove) [9.11 pm]:  I thank the Attorney General for the briefing on the Judges’ 
Salaries and Pensions Amendment Bill.  I said at the briefing that I had some concerns with the bill because I 
think it is inequitable.  The Attorney General has said that the bill will bring our state into line with other states.  
We do not want to lose judges to other states, but by applying the pro rata pension to only those judges over the 
age of 60 means that we will really be giving them a lot more than we are giving a judge who starts at the age of 
58 and maybe works for seven years.  A judge who comes on board at the age of 63 and works until he is 70 will 
get a pro rata pension, whereas a judge who comes on board at the age of 58 and works until he is 65 will not get 
a pro rata pension.  Are we not likely to have some judges stay on a bit longer to make sure that they get their 
pension?  Do we not really want to examine this and say that we value our judges?  They play a valuable role in 
our judicial system.  We certainly do not want to see them disadvantaged by provisions in Western Australia 
when compared with provisions that are available in other states.  We are now setting a benchmark.   
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During the briefing I thought that the situation rang a bell.  I think this happened with members of Parliament 
before my time.  It may have been during the Attorney General’s day.  Members of Parliament had pensions and 
pro rata pensions depending on how many years they had served.  I believe that the Carpenter government took 
that away, although I am not quite sure who was in power at the time.  However, there has been some debate in 
this house about who supported it and who did not.  I believe that several members on the Attorney General’s 
side of the house will stay on because they will not get that pension, and the same applies to this side of the 
house and the opposition.  Chief executive officers in industry are not interested in becoming a member of 
Parliament because their salary would be cut back two or threefold.  I do not know that the right decision was 
made back then if one thinks about the interests of Western Australia.  However, I digress.   
Mr B.S. Wyatt:  I’ll support it. 
Dr J.M. WOOLLARD:  The member should speak up then.  Because I believe that this bill is inequitable, I do 
not think I can support it.  I will be interested to hear the discussion during consideration in detail, because I 
believe there is inequity.  Yes, as I have said, I want to make sure that our judges are rewarded in the same way 
as are judges in other states, but I do not want to see a situation in which judges stay on in order to get a pension, 
when they might be tired or might have had enough of the role but want the pension.  They may stay on for that 
pension.  We should be looking at this situation and saying that there should be some equity.  If other states do 
not have that equity among age groups, I do not see anything wrong with our having that equity and saying that 
whether someone is 56, 57, 58, 63, 64 or 65, if he is to get a pension, the pension should be awarded according to 
the number of years that he has played in that valuable role as a judge.  The bill states in clause 4 - 

(3) After section 6(2b) the following subsection is inserted - 

“ 
(2ba) Where a Judge retires and - 

(a) the Minister certifies that the retirement is due to permanent 
disability or infirmity; . . .  

Judges who begin serving at 57 or 58 years of age should not have to assert that they have a permanent disability 
or infirmity to be entitled to a pension.  The pro rata pension should be available to all.  If we value judges, we 
should value all judges.  A pro rata pension should be available for all judges.  I would ask the Attorney General 
to reconsider this bill.  The government talks about equality and its members talk about equality, but this bill 
does not provide equality; it provides one thing for one group of people and something else for another group of 
people.  I cannot support this bill in its present form.  I hope that to ensure that there is equality, this bill is 
amended in either this house or the upper house. 
MR J.A. McGINTY (Fremantle - Attorney General) [9.19 pm]:  I thank members for their contributions.  I 
have had some opportunity to discuss with the member for Nedlands the provision regarding judges who retire 
early.  These are judges appointed after they have reached the age of 60 years who retire before they reach the 
age of 70 on the grounds of permanent disability or infirmity.  I have undertaken to obtain some further 
information, particularly about practices elsewhere with comparable judicial provisions and about other 
arrangements for superannuation that might be regarded as comparable.  For that reason I commend the bill to 
the house, but we will not proceed to consideration in detail this evening. 
Question put and passed. 
Bill read a second time. 
 


